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摘  要 
 
当前，商品房经济是国民经济当中重要的发展支柱之一。商品房市场伴随着
我国经济管理体制的持续改革，从而逐渐的深入和更加的完善。商品房市场的和
谐运转和健康秩序的维持无法离开健全的商品房法律制度的建设。但是，伴随着
商品房市场的飞速发展，由此所产生出的商品房买卖纠纷也呈现不断递增的趋
势，其中由于不可抗力导致的纠纷便是其中一种常见的类型。本论文主要是对商
品房预售过程中发生的不可抗力纠纷的相关法律问题进行研究，并就如何完善处
理商品房预售期内不可抗力纠纷的法律规则提出相关建议。 
论文分四章：第一章阐述了对法院现实两个案例的实证分析。分析了两个
涉及到不可抗力的商品房预售案例，一个是由于自然灾害导致，一个是由于政府
行为导致的不可抗力纠纷。从基本案情分析、争议焦点、各方观点和观点综合评
析等方面对案例进行了深入分析；第二章是对房屋预售和不可抗力内涵的相关理
论基础进行概括。在房屋预售内涵方面，主要将房屋预售概念和房屋预售行为性
质进行了归纳。在不可抗力内涵上，对商品房预售期不可抗力的概念、范围等进
行了概括。在不可抗力法理基础方面，对公平原则说、利益共同体说和因果关系
说进行归纳总结；第三章是对不可抗力致商品房损毁的法律问题分析。其中包含
的内容有：发生不可抗力后，买受人是否有权要求开发商解除既定合同；如果买
受人购买的是“期房”，那么双方的权责又当如何划分；由于自然灾害等不可抗
力带来的风险或者损失，损失谁来承担；如果房屋购买是按揭付款的，那么权责
如何定义等问题。第四章是对商品房预售纠纷中不可抗力事件处理规则的完善建
议。对商品房预售合同中的不可抗力判定问题进行分析，对商品房因不可抗力导
致的损失风险分配规则进行研究，对因不可抗力导致的商品房纠纷事件解决方
面，认为政府相关部门应对几种不可抗力情形进行界定、商品房买卖合同中的当
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事人应对不可抗力的范围进行有效的约定、以及法院在审理商品房预售合同纠纷
案件中应防止不可抗力抗辩的滥用，避免开发商利用不可抗力规则逃避法律责
任。 
 
关键词：商品房；预售纠纷；不可抗力 
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ABSTRACT 
 
At present, the commercial housing economy is one of the important 
development of the national economy. Commercial housing market is accompanied 
by the continuous reform of the economic management system in China, so as to 
gradually become more and more perfect. The harmonious operation of the 
commercial housing market and the maintenance of the healthy order can not leave 
the building of the legal system of the commercial housing. However, with the rapid 
development of commercial housing market, resulting in the sale of commercial 
housing disputes are also showing an increasing trend, which is due to force majeure 
disputes will be one of the common types of. This thesis is mainly to study the legal 
issues related to the process of the sale of commercial housing in the event of force 
majeure, and on how to improve the sale of commercial housing in the pre-sale period 
of time, the legal rules of force majeure disputes.  
This paper is divided into four chapters: the first chapter is about the empirical 
analysis of two cases in court. Analysis of the two cases involving the sale of 
commercial housing, due to natural disasters, one is due to the government's behavior 
caused by force majeure. From the basic facts of the case, the focus of controversy, 
the parties point of view and the comprehensive analysis of the case, the case is 
carried out in-depth analysis; The second chapter is the housing sale and the force 
majeure content related to the theoretical basis of generalization. In the content of the 
pre-sale housing, the main house and the pre-sale housing concept and the nature of 
the housing sale behavior. In the event of force majeure, the concept and scope of the 
force majeure in the commercial housing sale period were summarized. On the basis 
of force majeure, the principle of fairness, the interests of the community and the 
theory of causal relations are summarized; the third chapter is the analysis of the legal 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 2 
 
problems caused by the force majeure. Which contains the contents of the following: 
the occurrence of force majeure, the buyer is entitled to ask the developer to terminate 
the contract. If you buy the buyer is faster, then both sides of the power and 
responsibilities and how to divide. Because of natural disasters such as the risk or loss 
caused by force majeure, who will bear the loss. If housing purchase is the mortgage 
payment, then how to define the responsibility; the fourth chapter is the sale of 
commercial housing disputes in the event of force majeure legal rules to improve the 
proposal. For commercial housing sale contract in the event of force majeure, the 
commercial housing due to force majeure cause damage risk distribution regulation 
for commercial housing disputes settlement, the government departments to deal with 
several non resistance to define, commercial housing sales contracts in the scope of 
effective agreement, as well as the court in the case of commercial housing sale 
contract disputes should prevent the abuse of force majeure, to avoid the use of force 
majeure rules to evade law liability. 
 
Keywords：Commercial Housing; Sale Disputes; Force Majeure 
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